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BEFORE THE ARIZONA CORPORATION COMMISSION

Docket No. L-0000D-08-0330-00138

Case No. 138

IN THE MATTER OF THE APPLICATION
OF ARIZONA PUBLIC SERVICE
COMPANY, IN CONFORMANCE WITH
THE REQUIREMENTS OF ARIZONA
REVISED STATUTES §§40-360, Hz seq.,FOR
A CERTIFICATE OF ENVIRONMENTAL
COMPATIBILITY AUTHORIZING THE
TS-5 TO TS-9 500/230kV TRANSMISSION
LINE PROJECT, WHICH ORIGINATES AT
THE FUTURE TS-5 SUBSTATION,
LOCATED IN THE WEST HALF OF
SECTION 29, TOWNSHIP 4 NORTH,
RANGE 4 WEST AND TERMINATES AT
THE FUTURE TS-9 SUB STATION,
LOCATED IN SECTION 33, TOWNSHIP 6
NORTH, RANGE 1 EAST, IN MARICOPA
COUNTY. ARIZONA

INTERVENOR SURPRISE GRAND
VISTA JV I, LLC'S RESPONSE IN
OPPOSITION TO THE ARIZONA
STATE LAND DEPARTMENT'S
REQUEST FOR REVIEW

Pursuant to the Arizona Corporation Commission's ("Commission") Procedural Order

dated January 22, 2009, Intervenor Surprise Grand Vista JV I, LLC ("Grand Vista") submits

the following Memorandum of Points and Authorities in response and in opposition to the

Request for Review submitted by the Arizona State Land Department ("ASLD") on January

19, 2009 ("ASLD Request"). In addition to the following Memorandum, this Response is

supported by the record established during the hearings conducted by die Arizona Power Plant

and Transmission Line Siting Committee ("Committee") in connection with dies Case No. 138.
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Memorandum of Points and Authorities

1. The Committee's Decision Complies with A.R.S. § 40-360.06.

ASLD's Request  makes essent ially a single point  in alleging noncompliance with

A.R.S. § 40-360.06. Citing to an August ll, 2008 correspondence from the Arizona Game

and Fish Department ("GFD"), ASLD asserts that "strong opposition" from GFD establishes

dirt the route selected by the Committee fails to give adequate protection to "fish, wildlife and

plant  life" as required by A.R.S. § 40-360.06(A)(2). ASLD Request  at  p .  4 . As the

Committee correctly concluded, however, GFD's concerns (a) do not "trump" the adverse

impacts associated with the alternative routes (in particular, Alternate Route No. 2) under

consideration; and (b) can be mitigated by measures identified by APS in its CEC Application.

First, it should be noted dirt GFD's letter makes no reference whatsoever to any type of

study or investigation made in connection with its response to APS' CEC Application. Indeed,

GFD's letter makes no reference to any source whatsoever for the assertions and preferences

set forth therein.

1

2 In a  br ief and  so mewhat  vague  Request  fo r  Review,  t he  ASLD has  asked  t he

3 Commission to find that the project proposed by Applicant Arizona Public Service Company

4 ("APS") is "not just ified in the context of the Commission's balancing in the broad public

5 interest of the need for an adequate, economical, and reliable supply of electric power with the

6 desire to minimize the effect thereof on the environment and ecology of the state;" or, in the

alternative, if the Commission finds that Me project is justified by the evidence presented at the

7 hearing in light of the criteria set forth in A.R.S. § 40-360.06, that "the matter be referred back

8 to  the Commit tee to  evaluate new condors that  were no t  addressed during the above-

9 mentioned hearings." ASLD's Request at  p. 3. For the reasons explained below, neither of

10 those alternative requests for relief should be granted.
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Next, unlike the Committee and the Commission, GFD's focus is on a single prong of

the applicable statute. GFD's opinion gives no considerat ion to  the adverse impacts to

privately owned lands for which "plans for development" exist, as required by subsection (1)

of A.R.S. §40-360.06(A).
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2. Approval of the Committee's Recommendation Regarding Segment 3 Will Not
Unduly Harm the Beneficiaries of the State School Land Trust.

1 Finally, nowhere in its letter does GFD even mention the possibility of

2 mitigation. In contrast, both the testimony offered at the hearing by APS' expert Jennifer

3 Frownfelter (Project Manager, with URS) and the text of APS' CEC Application (Exhibits C

4 and D) described the mitigation efforts which may be undertaken in design and construction

along the selected route so as to minimize impacts to wildlife. No such mitigation is possible

5 with regard to the proposed developments along Alternate Route 2, the alignment promoted by

6 GOD and ASLD.
7 When _Ag of the A.R.S. § 40-360.06(A) factors are examined, it is clear that

g GFD's concerns are overstated and (understandably) biased in favor of that department's

9 particular focus. Rather than considering 4 of the relevant factors which are inherent in

10 proper transmission line siring analyses, GFD's focus is a narrow one which should not be

given undue weight. In light of the fact that GFD's concerns can, for the most part, be

l l adequately addressed, GFD's objections to "the northern portions of the Preferred Route"

12 (presumably, Segment 3) should not be deemed a sufficient reason to reject the Committee's

13 studied decision.1

14

15

16 Without offering any citation to the hearing record, ASLD contends that Segment 3 of

17 the preferred route (presumably, ASLD is equating the "preferred route" in this area with the

18 "approved route" as adopted by the Committee) "bifurcates ASLD lands" and renders such

19 lands "allnost useless due to the location of the proposed lines and Highway 74."

20 Request at p. 3. In this case, a "picture is worth a thousand words" in responding to ASLD's

21 allegations .

Attached hereto as Exhibit "A" is a map showing the condor approved by the

22 Committee in relation to ASLD trust lands (in blue) and the approved master planned

23 development known and labeled as "Grand Vista." The segment in question runs from 235"'

24 Avenue on the west to approximately 179"' Avenue on the east. As is readily apparent, the

25

26

ASLD

1 The Committee record is replete with evidence that Alternate Route 2 is fatally flawed and was included as an alternative
only because of the possibility/threat that ASLD might attempt to withhold the permit necessary for construction across
state lands.
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com'dor approved by the Committee does not unduly "bifurcate" ASLD lands. Indeed, other

2 than at the east end where the shape restrictions are the result of the diagonal alignment of SR

74, construction of the proposed APS high voltage transmission lines along the southern

4 portion of the approved condor (basically, the Joy Ranch Road alignment) will afford ASLD

a full section of land body soudi and north of the proposed transmission lines along the entire

west-to-east stretch of Segment 3! With proper planning - a process which has not even been

undertaken by ASLD to this point in time - there can be no serious doubt that the trust lands

can be fully and optimally developed Contrary to the unsupported assertions of ASLD, its

lands will not be rendered "useless" and certainly no evidence was introduced to support such

a suggestion at the Committee hearing.

ASLD's argument regarding a lack of alternative corn'dors is similarly

unpersuasive. The evidence at the hearing demonstrated that, as part of its initial study

process, APS considered a myriad of possible corridors/routes along almost every section line

and/or natural feature in die sandy area. For a number of reasons, many of those initial

alternatives were eliminated early in the process. In its Request, ASLD did not identify even a

single alternative that it deems superior to those presented by APS.3 There is, therefore,

nothing for the Commission to consider with regard to this argument .- even if the argument

had merit (which it does not) .

Finally, ASLD repeats another argument that it asserted during the hearing:

disproportionate burden. In the context of its Request, ASLD claims that its trust lands are

being unduly burdened because "over 80% of [the] line touches land controlled by ASLD."

ASLD Request at p. 4. There are at least three (3) responses to that argument. First, assuming

for the sake of argument that ASLD's stated percentage is correct, it does not follow that the

approved alignment unduly burdens ASLD trust lands. Even a cursory review of Exhibit A to21

22 2
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The inconsistency between ASLD's positions regarding the alleged ham to its property from a development perspective
and its endorsement of GFD's position regarding habitat preservation is worthy of note. If GFD is correct in its stated
concerns regarding habitat damage that would result from the construction of two (2) high voltage transmission lines on a
single set of power poles, ASLD's trust lands could not be developed without inflicting much more damage on the wildlife
in the area. In other words, if ASLD's lands suffer from development limitations, those limitations must result from the
wildlife resident in the area, not from the alignment of the proposed APS transmission lines.
3 At one point during the hearing, ASLD called a meeting at which it disclosed a "new" alternative route that it argued
should be considered in detail before the Committee made its final decision regarding the Application. As it turned out,
ASLD's "new" route had been considered by APS and was rejected due to the fact that it directly impacted a substantial
number of existing residents.
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3. Conclusion.

MARISCAL
& FRI

I McINTYRE
_, p.A.

1 this Memorandum reveals that ASLD holds title to a substantial portion of the lands within the

2 study area. Necessarily, therefore, the approved alignment is going to "touch" on a substantial

3 amount of ASLD trust lands. Second, because none of the ASLD lands have been planned for

4 development, they are not within the type of lands which are to be given special consideration

pursuant to A.R.S. § 40-360.06(A)(1). Third, because they have not yet  been planned for

5 development, the ASLD lands will be able to formulate development plans which incorporate

6 the transmission lines in such a way as to minimize any perceived detrimental impact resulting

7 therefrom.

8

9 For the reasons stated above, ASLD requests for relief should be denied. In the context

10 of a hearing that encompassed approximately 16 days over a period of four (4) months, the

Committee gave due consideration to all of the competing interests and considered alternate

l l routes and route adjustments right to the end of its deliberations. ASLD objects because it does

12 not like Me result. ASLD's unhappiness, however, is not reflective of any error or defect in

13 the Committee's process, analyses and/or conclusions. The route selected by the Committee

14 (at least through Segment 3) represents a prudent, carefully-crafted resolution that will not

15 unduly harm ASLD's t rust  lands or the adjacent  privately owned, planned and approved

16 properties. The Committee's decision should be affirmed and adopted by the Commission.

17 Respectfully submitted this 12th day of February, 2009.
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By:
L. Birnbaum

_Ames T. Bfaselton
2901 North Central Avenue
Suite 200
Phoenix, Arizona 85012-2705
Attorneys for Surprise Grand
Vista JV I, LLC.
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COPY of the foregoing hand-delivered
this day 12th of February, 2009, to:
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Docket Control
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007
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6

7

John Foreman, Chairman
Arizona Power Plant and
Transmission Line Siting Committee
Assistant Attorney General
1275 West Washington Street
Phoenix, AZ 85007
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9

10

11

Charles Hairs
Janice Alward, Chief Counsel
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007
Counsel for Legal Division
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13

14

Edward Dietrich, Senior Project Manager
Real Estate Division Planning Section
Arizona State Land Department
1616 West Adams Street
Phoenix, AZ 85007
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16

Lawrence Robertson, Jr., Esquire
2247 E. Frontree Road, Suite 1
P.O. Box 1448
Tubac, AZ 85646-000

17

18

19

20

Steve Burg, Chief Assistant City Attorney
City of Peoria
Office of the City Attorney
8401 West Monroe Street
Peoria, AZ 85345
Counsel for City of Peoria, AZ
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22

Mr. Art Othon
Office of the City Attorney
8401 West Monroe Street
Peoria, AZ 85345
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Michael D. Bailey
City of Surprise Attorney's Office
12425 w. Bell Road
Surprise, AZ 85374
Counsel for Intervenor City of Surprise
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1 Mark A. Nadeau, Partner (realtor)
DLA Piper US LLP
2415 E. Camelback Road, Suite 700
Phoenix, AZ 85016-3999
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Shane D. Gosdis
DLS Piper US LLP
2415 E. Camelback, Suite 700
Phoenix, AZ 85016
Counsel for 10,000 West, LLC

7

8

Robert N. Pizorno, Esq.
Beus Gilbert, PLLC
4800 N. Scottsdale Road, Suite 6000
Scottsdale, AZ 85251-7630

9

10

Court S. Rich, Esquire
Rose Law Group
6613 N. Scottsdale Road, Suite 200
Scottsdale, AZ 85250-0001

11

12

13

14

Thomas H. Campbell, Esquire
Albert Acken, Esquire
Lewis and Rock, LLP
Two Renaissance Square
40 North Central Avenue
Phoenix, AZ 85004
Counsel for Applicant, APS

15

16

17

Scott McCoy, Esquire
Earl Curley Lagarde, P.C.
Suite 1000
3101 N. Central Avenue
Phoenix, AZ 85012-2654
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19

20

Charles W. and Shair Civet (realtors)
42265 n. Old Mine Road
Cave Creek, AZ 85331-2806
(Interveners on behalf of DLGC II and Lake Pleasant Group)

21

22

Meghan Grabel
Pinnacle West Capital Corporation
P.O. Box 53999, Mail Station 8602
Phoenix, AZ 85072-3999
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24

25

Steve Wene
Moyes Sellers & Sims
1850 N. Central Avenue
Suite 1100
Phoenix, AZ 85004

26
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Michelle DeBlasi
Quarles Brady
One Renaissance Squire
Two North Central Avenue
Phoenix, AZ 85004-2391
Counsel for Interveners Vistancia, LLC

Garry D. Hays
The Law Offices of Garry D. Hays, PC
1702 East Highland Avenue, Suite 400
Phoenix, AZ 85016
Counsel for Arizona
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